Editor's Note: Reconsideration denied by order dated March 4, 1997.

FRED VOLSKE
DBEAF K W LGN QA

| BLA 93- 364 Deci ded Decenber 30, 1996

Appeal froma decision of the Idaho Sate Gfice, Bureau of Land
Managenent, requiring paynent of trespass danages for the unaut horized
cutting of tinber. 10 -29287.

Afirned.

1.

Trespass: General |y

Uhder 43 GR 9239.0-7, the unauthorized renoval of
naterials frompublic |ands under the jurisdiction of
the Departnent of the Interior is an act of trespass.
Wiere there is no dispute that Ponderosa pi ne trees
were renoved w thout authority, fromFederally-owned
| ands (as determined by a resurvey of the area by
BLMs cadastral surveyors), BLMproperly held that
there was an act of trespass. Wiere BLM concedes
that the trespass was inadvertent, it is unnecessary
to resol ve allegations that the trespasser did not
know that the trees were on Federal | y-owned | ands.

Surveys of Public Lands: Dependent Resurveys-- Trespass:
General |y

Wiere the correct |ocation of a surveyed line is

an el enent of a trespass determnation by BLM and
BLM conducts a dependent resurvey to confirmt hat

a trespass occurred, the burden of proving, by a
preponder ance of the evidence, that BLMi nproperly

est abl i shed the boundaries of public land falls on

the party chal l enging the resurvey. Were that party
fails to present adequate evidence of error, the
underlying trespass determnation is properly affirned.

Est oppel - - Trespass: General | y

BLMis not estopped fromassessing trespass danages
for renoving trees fromFederal | y-owned | ands based
on an uncorroborated assertion that BLM approved t he
nar ki ng of a boundary placing the trees on private
property prior to | ogging, where other facts in the
record render it highly unlikely that such approval
was granted. Even assuming arguendo that appel | ant
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was inforned by a BLMenpl oyee prior to | ogging of the
correctness of his determnation of the public/private
| and boundary, such action would not estop BLMfrom
charging himwth trespass, as a clai mof estoppel
cannot be nade to rest sinply on an oral opinion, as
nore reliable neans (such as a formal |and ownership
revi ew based on a cadastral resurvey) were avail abl e
for ascertaining the status of the |ands.

4, Trespass: Measure of Danages

Under 43 PR 9239. 1-3(a), unless Sate | aw provi des
stricter penalties, the mni numdanages applicable to
nonw I | ful tinber trespass are admnistrative costs
incurred by the Lhited Sates as a consequence of the
trespass, plus twce the fair narket val ue of the
tinber at the tine of the trespass. As Sate lawin

| daho provi des for the assessnent of single stunpage
val ue, and thus does not provide for a "stricter

penal ty," BLMproperly assesses damages for nonw || ful
trespass including twce the fair narket val ue of the
tinber at the tine of the trespass. BLMproperly
includes that anount even where the tinber is not
renoved fromthe land. BLMs determnation of the fair
narket val ue of the tinber and admnistrative costs
wll be affirned where the record supports its
conputation of the anmount of board feet of tinber cut,
the value of that tinber at the tine of the trespass,
and the admnistrative resources expended as a
consequence of the trespass, and no convi nci ng evi dence
to the contrary is submtted.

APPEARANCES. Jon N Wnan, Esg., and Gordon S N el son, Esq., Boise,
| daho, for appellant; Kenneth M Sebby, Esq., Gfice of the Held
Solicitor, US Departnent of the Interior, Boise, ldaho, for the
Bureau of Land Managenent .

(P N ON BY ADM N STRATI VE JUDEE HUIGHES

Fred Wl ske (d/b/a F. KW Loggi ng Gonpany) appeal s fromthe April 2,
1993, decision of the Idaho Sate fice, Bureau of Land Managenent (BLN),
hol di ng Fred Vol ske and F. K W Loggi ng Gonpany responsi bl e for the damages
resulting fromthe cutting of nine Ponderosa pine trees frompublic | ands
inthe SE4SWasec. 19, T. 9 N, R 4 E, Boise Mridian, Boise Qunty,
| daho. 1/

1 BLMs Qct. 1, 1992, naterial s unauthorized use investigation report
(I'nvestigation Report) indicates that the | ogging conpany is a partnership
between Fred Vol ske and his brother Kelvin Vél ske. V& shall refer jointly
to Fred Wl ske and F. K W Loggi ng Gonpany as "Vl ske. "
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BLMwas initially notified on June 8, 1992, that |oggi ng m ght
be occurring in trespass on public lands. BLMinvestigator Janes M
Jones, after running a fewrough survey |ines, discovered that nine
Ponder osa pi ne trees had been cut fromthe northeast corner of a parcel
of Federally-owned | and, the SE/4SWaof sec. 19 (Jones' June 9, 1992,
Menor andum (Jones Meno 1); June 17, 1992, Initial Report of Uhauthorized
Wse (Initial Report)). The trees were found still lying on the ground
(Jones Meno 1).

Later that day, Jerry F. Hansen, owner of F. Hansen Loggi ng
Gonpany, whi ch was conducting the | oggi ng operation under contract to
V@l ske, was inforned of the possible trespass (Jones Meno | Initial
Report). He admitted to cutting the trees, but stated that he was j ust
follow ng orange flagging put up by Vél ske to showthe cut line (Initial
Report; Investigation Report at 2). Hansen produced a copy of his My 12,
1992, "logging agreenent” contract wth VWl ske that provided for ti nber
harvesting on about 351 acres of land, including the "E ¥2S W¥% SEC 19,"
all of which was denoted as the "Kathl een B aser property” (Jones Meno |
Initial Report (attachnent)). 2/ Jones inforned Hansen "of the current
| and status" (presunably, that the Lhited Sates owned the parcel) and that
there appeared to be a tinber trespass. He told Hansen not to renove any
tinber on or near the lines around the "BLM40," and that a "true line
needs to be run around part of [BLMs] 40" (Jones Meno |). The apparent
trespass trees were seized and narked by BLM and renai ned at the site
(I'nvestigation Report at 1-2).

 June 17, 1992, BLMprepared an unaut hori zed use investigation
report, setting the anount of tinber at 14.5 thousand board feet (MBF),
and cal cul ati ng danages at $5,082.25 (doubl ed to $10, 164. 50) and
admni strative charges of $6,521.61. A so on June 17, BLMissued a
trespass notice, notifying VWl ske and F. K W Loggi ng Gonpany that they had
violated 43 GR 9239. 1-1 by engagi ng i n the unaut hori zed cutting of ti nber.
Vol ske was afforded 10 days fromrecei pt of the notice to submt proof to
the contrary, or to nake an offer of settlenent. The trespass notice was
personal |y served on Fred VWl ske on June 19, 1992. He was advi sed t hat
the trespass danmages included field tine, double stunpage, and
admnistrative tine. Wl ske had wth himan old plat nap given to hi mby
B aser that did not show proper |and ownershi p (BLM Menor andum dat ed
June 19, 1992).

Gontrary to indications that the |ine had been flagged, BLMfound
that the line separating public fromprivate | and over which the trespass
occurred was not narked (Investigation Report at 2). However, BLMal so
noted that the corners in the area "were poor to not present.” Id. It
accordi ngly undert ook a dependent resurvey (Goup No. 841, Idaho) to
determine the true location of that line, other pertinent subdivisional
l'i nes,

2/ The nap attached to the copy of the agreenent that is in the record
shows the SE SWasec. 19 narked as "BLM" However, it is not clear when
that notation was nade or whether it was on the contract bei ng used by
Hansen (I nvestigation Report, Attachnent).

137 I BLA 213

WAW Ver si on



| BLA 93- 364

and all of the exterior lines of sec. 19. Byron Lee MConbs, a BLM
cadastral surveyor, began work on the resurvey on June 23, 1992.

By letter-decision dated July 29, 1992, the Area Manager, Cascade
Resource Area, |daho, BLM formal |y required Wl ske to pay doubl e the
stunpage val ue of the nine trees cut on the public lands ($10, 164. 50),
wthin 30 days. V@l ske was not required to pay trebl e danages si nce
the trespass was determned to have been "inadvertent." See 43 GR
9239.1-3(a). In addition, BLM assessed admini strative charges ($6,521.61)
as reinbursenent for the costs of nanpower and vehicle use incurred in
preparing the trespass case. The total anount assessed was $16, 686. 11.

h August 17, 1992, Wl ske net wth BLM He disputed BLMs
assessnent of the volune, setting it at about 13 MBF. He offered to pay
$375 for each tree, representing what he usual |y recei ved for such trees
(whi ch he described as "bull pine" and "fire scarred') at the mll, and
also to plant 100 tree seedlings. He later anended his offer in a
Septenter 8, 1992, letter, agreeing to pay BLMthe price he actual |y
received for these trees at the mll, after skidding and haul i ng themthere
at his own expense. The Area Manager rejected the offer of settlenent in a
Novenber 6, 1992, letter, which al so denanded paynent of the full anount
owed wthin 15 days of receipt.

No paynent was forthcomng. By |etter-decision dated January 11,
1993, the Area Manager required VWl ske to pay the original anount plus
interest and penalties totalling $917.18. He stated that failure to pay
wthin 30 days would result in referral of the debt to a coll ecti on agency
and a credit reporting agency. V@l ske responded, through counsel, on
February 2, 1993, stating (anmong other things) that the case invol ved
"di sput ed boundaries" and that, in cutting tinber, he had relied on the
survey of a reputabl e |icensed surveyor.

By letter dated April 2, 1993, BLMagai n requi red V@l ske to pay
trespass danages, plus interest and penalties reduced to $777.00. 3/ BLM
repeated that failure to pay wthin 30 days would result in referral to the
appropriate agencies, but properly notified Wl ske of his right to appeal
tothe Board. Atinely appeal was taken by V@l ske.

Vrk on BLM's dependent resurvey of sec. 19 was conpl eted while BLM
was attenpting to coll ect trespass damages fromappel lant. MConbs
conpl eted the dependent resurvey on My 13, 1993, and it was finally
approved by the Chief, Branch of Cadastral Survey, Idaho, BLM on My 17,
1993. The survey plat and field notes were officially filed on July 2,
1993.

3/ This anount was |ess than that assessed in BLMs January 1993 | etter
prinmarily due to a recal cul ati on of the interest owed.
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The survey confirned that the nine Ponderosa pine trees had been felled
on public lands in the S&4SWasec. 19. 4/

[1] Appellant admts that he unintentional ly cut trees which the
Gover nnent subsequent | y determned were on Federal |and (Response at 1-2).
Under 43 PR 9239.0-7, the unauthorized renoval of naterials frompublic
| ands under the jurisdiction of the Departnent of the Interior is an act of
trespass. There is no dispute that naterials were cut wthout authority.
Therefore, if the lands fromwhich the trees were renoved were Federal |y
owed, BLMproperly held that there was an act of trespass here.

Appel lant indicates that, at the tine he conducted | oggi ng operati ons
at the behest of B aser, he relied on corners previously established by a
private surveying firmto denote the boundaries of B aser's property, since
no nonunents set by the Lhited Sates were to be found at the corners of
the section (Notice of Appeal /Satenent of Reasons (SR at 1). 5/ The

4/ G critica inportance to this case is the location of the south
quarter (S/4 corner of sec. 19, since it determnes the situs of the
eastern and northern boundaries of the SE/4SWsof sec. 19, which separate
public land in that aliquot part fromprivate |and to the east, northeast,
and north.

At the corner common to secs. 19, 20, 29, and 30 (SE corner of
sec. 19) MGonbs found a depression in the ground whi ch was det er mi ned
to have been left by the iron post set by Kurtzweil in 1925 (FHeld Notes
at 6). It wastiedtothe remains of an original bearing tree. MQonbs
accepted that corner and renonunented it. |d.

Fromthat point, MGonbs ran S 89° 53 W, 39.94 chai ns over
nountai nous terrain to the S/corner of sec. 19, which was pl aced at record
bearing and di stance fromthe renains of an original bearing tree. Id.
at 7. MGonbs al so accepted that corner and renmonunented it. |Id.

MConbs found no evidence of the original SWVcorner of sec. 19 and
reestablished it at a proportionate distance froma found neander corner on
the left bank of the Payette Rver. 1d. at 2

MConbbs resurveyed the other exterior lines of sec. 19.

M Conbs subdi vi ded sec. 19, running a north-south center |ine from
the S/sto the N/Acorners and an east-west center line fromthe E/to the
Wiacorners of the section (Feld Notes at 12-15). He al so subdivi ded t he
SWisof sec. 19. Id. at 15-16. In the process, he nonunented the
centersouth (GS 1/16 corner on the north-south center line and the
SW1/16 corner on the east-west center |ine of the SWaof sec. 19. Id.
at 12-13, 15, 16. The GS 1/16 and SW1/16 corners are critical to this
case, as they established the NE and NWcorners of the SE4SWaof sec. 19,
and thus (along wth the S/corner of sec. 19) defined the | ocation of the
east and north boundaries of that aliquot part of Federally-owned | ands.
It is that land fromwhich BLMfound that appellant cut the logs in
trespass.

5/ In a subsequent affidavit filed wth the Board on July 19, 1993,
appel lant clarifies that, in cutting the tinber, he relied on a nonunent
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only question is whether the SE/4SWaof sec. 19 is Federal ly-owned. It is
no defense to a charge of unintentional or inadvertent trespass on the
public lands that the trespasser acted on the basis of a mstaken beli ef
that the land was privately owned. At best, it sinply establishes that the
trespass was inadvertent, a fact which BLMconcedes in this case. Thus, it
is irrelevant what survey nonunents appel | ant used (or were avail able for
appel lant to use) prior to the trespass.

[2] The case thus turns on whether, as BLMhas now official ly
determned after a dependent resurvey, the trees were cut fromFederal | y-
owed | ands. Appel lant contends that the 1992 BLMresurvey erroneously
reestabl i shed corners in the area of the alleged trespass, asserting that
the BLMcorners are not properly tied by course and di stance and do not
agree wth local points of reference (SORat 2). Appellant initialy
offered to submt proof that the Tudor private survey was correct (SR
at 1-2, 3). However, appellant subsequently conceded in his July 15, 1993,
affidavit that the Tudor survey essentially agrees wth the BLMresurvey
of the S/corner of sec. 19 (Wl ske Affidavit at 1), wherein he notes that
the Tudor nonunent for the S/icorner of sec. 19 is "in close proximty to
the governnent's newy established corner” (Vdl ske Aifidavit at 1). 6/
Appended to his affidavit is a hand-drawn nap depicting the | ocation of
the Tudor nonunent in relation to the BLMnonunent for that corner. The
nap clearly shows that the trees that were cut were found on public | and

fn. 5 (continued)
for the S/corner of sec. 19 of Ron Gabriel, another private surveyor,
instead of Tudor's nonunent (VI ske Affidavit at 1-2).

The record reveal s sone doubt as to whet her appel lant was, in fact,
unaware that the tinber was situated in the SE4SWasec. 19. Evidence in
the record suggests that he believed the SE/4SWawas privately owned by
B aser. Wen appellant contracted wth Hansen to harvest tinber, he
denoted the SE/4SWiasec. 19 as the "B aser property” (Loggi ng Agreenent
at 1). Further, Jones reports that, in a June 19, 1992, neeting, follow ng
recei pt of the trespass notice, appellant produced an "old plat nap that
did not show proper |and ownership" (Jones Meno |). Appel lant further
admtted ina Sept. 8, 1992, letter: "Vé were not attenpting to
intentionfal]ly cut BL M tinber as the naps * * * we were usi ng and what
we were told by the | andowner indicated that the parcel in question
bel onged to * * * B aser."

However, as BLM has conceded that the trespass was unintentional ,
we need not resol ve the question whet her appel |l ant (as he now asserts)
bel i eved that he was over the boundary line on B aser's private land in
the NE/2SWiasec. 109.

6/ Despite the admssion that reliance on the Tudor survey woul d not
have hel ped him appel | ant subsequently asserted that "a private survey
conduct ed by Toot hman-Qt nan Engi neers and Surveyors * * * and Tudor
Engineering * * * placed the nine trees cut by M. Vél ske on private
property not wth the jurisdiction of the BLM" Appel lant seens to
have conceded that that was incorrect.
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even if Tudor's location had been accepted, since it would result in only
a slight eastward shift in the north-south center Iine of the section. It
woul d not result in any southward shift of the east-west center |ine of
the SWaof sec. 19. There is no evidence indicating that any of the other
rel evant corners of sec. 19 were ever resurveyed by Tudor or, having been
resurveyed, disagree wth BLMs location of the corners.

In any event, appellant has failed to establish, by a preponderance
of the evidence, that BLMs 1992 resurvey was in error, as he failed to
offer any contrary evidence. The ultinate burden of proving, by a
preponder ance of the evidence, that BLMi nproperly resurveyed public |and
boundaries falls on the party chall enging the resurvey. Thom Seal ,

132 | BLA 244, 251-52 (1995); Soddard Jacobsen, 85 |IBLA 335, 342 (1985).
This is al so the case where the correct location of a surveyed line is an
el enent of a trespass determnation by BM John D Carter, §., 90 IBLA
286, 288-89 n.3, 292 (1986).

[3] Appellant contends that BLMis estopped fromcharging hhmwth a
trespass since, in cutting the tinber, he justifiably relied on BLMs pri or
approval of his marking of the boundary |ines between the public and
private land (Response at 4). Appellant states in his July 15, 1993,
affidavit: "BLMenpl oyees | ooked at ny flags narking the boundaries and
agreed that | had correctly narked the boundary by the 9 trees. | had not
cut the 9 trees!" (Vdl ske Aifidavit at 3 (enphasis in origina)). 7/

Appel ant al so states in his response he "did not, in fact, cut the nine
trees until after enpl oyees of the Forest Service [sic] agreed wth [his]
concl usion that the trees were on private property” (Response at 2). 8/

Appel lant of fers no corroboration for those assertions, and not hi ng
inthe record indicates that BLMor USFS had occasion to reviewthe
proposed | ocation of appellant's tinber harvesting activities before the
fact.

7/ Inhis July 15, 1993, affidavit, al nost irmmediately after stating that
"BLMenpl oyees * * * agreed that | had correctly narked the boundary by the
9trees," VOl ske asserts, "[a]fter | cut the trees, * * * the enpl oyees
that | spoke wth at the Forest Service told ne that they were not sure of
the boundaries and check wth ne but still they thought | was correct.

* * * The enpl oyees were the ones who first cane up to the property to
examne the facts." (Enphasis added.)

The reference to Forest Service enpl oyees seens to be an error, as it
was BLM enpl oyees who conduct ed the investigation.

Any conversation that occurred after the trees were cut cannot be
viewed as granting permssion to take the action and thus does not provide
a basis for estoppel. The record indicates that, in the days after the
trees were cut, BLMconceded that they could not be certain of the
boundaries in question, owng to the poor state of the corner
nonunentation. It is likely that appellant refers to those conversations.
8/ The record contains no reference to Forest Service enpl oyees, and we
deemit unlikely that any woul d have been involved in this natter. The
reference is likely in error.
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To the contrary, the record indicates that BLMfirst |earned of appellant's
activities after they had occurred and, after running approxi nate boundary
lines, discovered that they were in trespass and i nmedi atel y advi sed

V@l ske' s agent of that fact (Jones Meno |; Initial Report; Investigation
Report at 1). BLMs investigation report indicates that the boundary |ine
had not been narked at the tine it initiated its investigation
(I'nvestigation Report at 2).

Further, V@l ske's other statenents cast doubt on these assertions.
h Septenber 8, 1992, Wil ske admtted that the trees were cut because
"the maps and data we were using and what we were told by the | andowner
indicated that the parcel in question belonged to B aser. As we found
out[,] the maps in our possession and infornation given us was w ong"
(Sept. 8, 1992, Letter to BLM). That statenent is consistent wth
contenporary reports in the record. This statenent points out that there
was no reason for V4l ske to have sought BLM's opinion as to the boundaries
between the SE/2SWisof sec. 19 and nei ghboring parcels to the north and
east when he believed that the tinber in the entire E2SWaof sec. 19 was
privately owned.

Bven assumng arguendo that appel | ant was inforned by a BLM
enpl oyee prior to logging of the correctness of his determnation of
the public/private | and boundary, we conclude that BLMis not equitably
est opped fromcharging himwth trespass. V& have long held that a
claimof estoppel cannot be nade to rest sinply on an oral opinion, even
where it is given by a responsible Gvernnent official. Uhited Sates v.
Vébb, 132 I BLA 152, 168 (1995); Janes W Bow ing, 129 IBLA 52, 55 (1994).
Rel i ance on such an infornal, verbal opinion woul d have been unreasonabl e
and thus could not formthe basis for an estoppel, especially where nore
reliable neans (such as a fornmal | and ownership revi ew based on a cadastral
resurvey) were available for ascertaining the status of the lands. See
Heckl er v. Gommunity Heal th Services of Gawford Gounty, 467 US 51, 59,
63-66 (1984).

[4] Appellant al so chall enges certain aspects of BLMs assessnent of
damages suffered by it as aresult of the tinber trespass. Such assessnent
is governed by 43 OFR 9239. 1-3(a), which provides:

Lhless Sate | aw provides stricter penalties, in which case
the Sate lawshall prevail, the fol |l ow ng m ni numdanages appl y
to trespass of tinber * * *:

(1) Admnistrative costs incurred by the Lhited Sates as a
consequence of the trespass.

* * * * * * *

(3) Twcethe fair market value of the [tinber] at the tine
of the trespass when the violation was nonw I | ful, and 3 tines
the fair nmarket value at the tine of the trespass when the
violation was wllful.
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Sate lawin Idaho provides for the assessnent of actual danages,
i.e., single stunpage value. lhited Sates v. Chanberlain, 51 F. Supp.
54, 55, 56 (D Idaho 1943); Menasha VWodenware Go. v. Spokane | nternati onal
R. @., 115 P. 22, 25 (Idaho 1911). Thus, under 43 G/R 9239.1-3(a), the
requi red danages for this nonw I 1ful trespass are "[t]w ce the fair narket
value of the [tinber] at the tine of the trespass,” as Sate | aw does not

provide a "stricter penalty.”

Appel  ant contends that BLMinproperly val ued the nine trees by
i naccurately determning their board footage and relying on their 1993
value rather than that at the tine of the trespass in My 1992 (@l ske
Affidavit at 2; Response at 2-3). He asserts that the nine trees
contain 11, not 14.5 M, and are properly val ued at $135/ MBF, not
$350. 50/ MBF.

The record contains BLMs notes in which its cal cul ati on of the anmount
of tinber felled by appellant is precisely set forth. VW are thus
general ly inforned regarding the dianeter at breast height and hei ght of
each of the trees. Mre particularly, these notes set out the various
"scaling dianeter[s]"” along certain lengths of each of the trees. BLMthen
conput ed the board footage al ong each of these | engths and added t hem
together to reach the total gross footage for each tree. 9/ It also
subtracted out, in each case, the footage that was defective, thus reaching
the total net footage for each tree. 10/ The figures for all of the trees
were then added to get the total anount of net board feet for all nine
trees.

Appel lant has failed to denonstrate that BLMerred in any respect
inits assessnent of the total board footage. He has presented no
evi dence that BLMinaccurately determned the | engths and di aneters of the
various parts of any of the nine trees or the anount of defective
footage, or coomtted any nathematical error inits calculations. Qonpare,
Charles M Rce (Oh Reconsideration), I1BLA 93-563 (Qder Affirmng in
Part and Referring for Hearing). Further, appellant has of fered nothi ng
to showhowit reached its contrary determnation of 11 MBF. 11/

Appel lant is correct that tinber taken in trespass nust be val ued
for damage assessnent purposes according to its value "at the tine of
the trespass.” 43 (R 9239.1-3(a)(3). However, appellant was first
notified by BLMof its determnation of the stunpage val ue of the tinber
($350.50/ MBF) inits July 29, 1992, |etter-decision, which was recei ved
by appellant on July 31, very near the tine of the trespass. That is the

9/ This counters appel lant's assertion that the board footage was not
determned by scaling on the basis of the various size dianeters al ong
certain lengths of the individual trees (Vol ske Afidavit at 2).

10/ This counters appel lant's assertion that BLMfailed to take into
account the occurrence of defective tinber (WIlske Aifidavit at 2).

11/ Ve note that, in August 1992, appellant had set the volune at 13 MBF.

137 I BLA 219

WAW Ver si on



| BLA 93- 364

anount charged in 1993. The record supports that determnation, 12/ and
there is no evidence that this anount was incorrect.

Appel  ant contends that BLMinproperly charged himthe full stunpage
value of the felled tinber by failing, despite his request, to allowhimto
mtigate the danages to BLMby hauling the trees to the mll to be cut and
sold (and the proceeds paid to BLM before they suffered rot and "bl ui ng, "
whi ch woul d render themworthless (SR at 2; Response at 3-4). W&, thus,
address the question of whether danages assessed a trespasser shoul d be
| essened where the Lhited Sates can still realize or coul d have realized
(followng notice of the trespass) the value of the trees cut in trespass,
but never renoved fromthe Federal lands. Ve hold that such di mni shrent
of damages is not permtted.

The appl i cabl e regul ation, 43 GR 9239.1-3(a), clearl y pr ovi des
that the m ni num danages appllcable to "trespass of tinber" are twice
the fair narket val ue of the tinber at the tine of a nonw!|ful trespass.
The regul ations further provide that the "severance * * * or renoval of
tinper * * * frompublic lands * * * is an act of trespass,” for which
the trespasser is liable in danages to the Lhited Sates. 43 (FR 9239.0-7
(enphasi s added); see also 43 AR 9239.1-1(b). Thus, it is clear, as a
natter of Departmental “regul ation, that nerely cutting tinber, evenif it
is never renoved fromthe public Iands is an act of trespass for which
the mni numdanages nust be assessed. See J. W Waver, 124 IBLA at 33.
Further, since there is no provision for di mnishnent of such danages, we
nust hold that none is permtted: The damages apply regard ess of what
nay happen to the tinber followng severance. 1d. at 36. Therefore, we
concl ude that BLM properly assessed trespass damages agai nst appel | ant
according to twce the fair narket val ue of the tinber cut in trespass,
w th no deduction for any val ue that coul d have been or can still be
real i zed therefrom

FHnally, appellant contends that he believes that BLMi nproperly
charged himwth the costs of the entire resurvey, including surveying
corners other than those pertinent to the trespass (SCRat 2). 13/ BLM

12/ The record contains BLMs cal cul ation of the total stunpage val ue

of the 14.5 MBF, which evidently inforned its July 1992 denand | etter.
Basically, BLMtook an adjusted sal es price for Ponderosa pi ne

($708. 12/ MBF) and then subtracted the total costs of production (including
l oggi ng) ($279.75/ MBF) and a profit/risk nargin ($77.89/ MBF) to arrive at
the stunpage val ue of the tinber ($350.48, rounded to $350.50, per MBF),
which was multiplied by the total net board feet (14.5 I\BF) to arrive at
the total stunpage val ue of the nine trees ($5,082.25) ("Tinber Appraisal
Summary”). This was proper. See J. W Waver, 124 |BLA 29, 36 (1992).

13/ Hsewhere, appellant appears to chalTenge BLMs charging hi mfor any
surveying costs where it proceeded wth its ow resurvey, rather than
sinply relying on the Tudor resurvey (V@l ske Affidavit at 4). As discussed
bel ow since BLMis ultinatel y responsi bl e for surveying public | and
boundari es, any reestablishnent of the S/corner of sec. 19 and the
boundary
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is permtted to charge a tinber trespasser only wth the "[a]dmnistrative
costs incurred by the Lhited Sates as a consequence of the trespass."”

43 (FR 9239. 1-3(a)(1) (enphasis added). In a Septenber 10, 1992,

nenor andum BLM | nspect or Jones responded to an earlier assertion of

appel lant' s belief that he was charged the costs of the entire survey:

"[ Appel lant] was only charged for a portion of the survey, the portion that
was necessary to establish for certain that a trespass had occurred.” This
isreiterated by BLMon appeal : "Appellant * * * was al so charged[,] * * *
contrary to [his] allegation that all dependent resurvey costs were charged
to[him, only those costs necessary to establish the points to deternmine
this tinber trespass” (BLMAnswer at 5).

The record contains BLMs cal cul ation of the total anount of
admni strative costs charged to appel lant. Fomthese notes, we see that
appel l ant was charged for the work of three enpl oyees over the course of
7 days fromJune 23, through July 9, 1992, for what is terned "Line
Qurvey.” V& presune that this refers primarily to the resurveying of the
south boundary of sec. 19, which (by establishing the |ocation of the S/
corner of that section) defined (along with the resurvey of the
subdi vi sional lines) the east and north boundaries of the SE/4SWisec. 19,
and thus the extent of the trespass. V¢ note that the total nunber of
hours charged appel | ant was 68.5 each in the case of Jones and Robert L.
Arnold, a BLMforestry technician, who both assisted in the resurvey, and
74.5 in the case of MQonbs (FHeld Notes at 17). Ve do not find this out
of the ordinary given the fact that BLMfirst retraced each of the surveyed
lines, diligently searching for remmants of the original survey, and then
engaged in the actual resurvey.

Appel | ant has presented no evi dence that BLM enpl oyees were not
productivel y enpl oyed, or that the reported hours do not relate to resurvey
efforts pertinent to the instant trespass or were inaccurate. Thus, we are
persuaded that appel | ant was only charged the resurveying costs incurred by
BLM"as a consequence of [his] trespass.” 43 (FR9239.1-3(a)(1). This was
proper. See J. W Waver, 124 |BLA at 36.

fn. 13 (conti nued)

lines tied thereto could only have been acconpl i shed through a BLM
resurvey. WIogene S npson, 110 I BLA 271, 275 (1989). Nonetheless, if BLM
had been persuaded by the correctness of the private resurvey, it could
have adopted it, thus perhaps sparing appel | ant sone of the survey costs.
However, BLMwas not so persuaded, as clearly denonstrated by the fact that
its S/acorner does not precisely natch that of Tudor. Appellant has failed
to establish any error in BLMs divergent placenent of the corner.
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci si on appeal ed
fromis affirned.

David L. Hughes
Admini strative Judge

| concur:

Janes L. Byrnes
Chi ef Administrative Judge
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